Memorandum

To: MFC Board and GM

From: Laurene Sorensen

Date: February 1, 2016

Re: Review of MFC Bylaws

Scope: You have asked me to review the Co-op’s bylaws for purposes of identifying and suggesting solutions to internal and external inconsistencies and potential legal issues, as well as revising nomenclature. I have done this, and have also reviewed and proposed changes to the Articles of Incorporation. My main resources have been the Idaho nonprofit statute (Title 30, chapter 30 of the Idaho Code); certain federal statutes; the Fresh Start Bylaws Template; and the (Pacific???) Co-op bylaws.  

Brief Conclusions: With respect to the bylaws, I recommend that (1) instead of doing section-by-section amendments to the current bylaws, we adopt a new set modeled on the “Fresh Start” bylaws; (2) we revise the household membership language to eliminate the potential of transfer between members; and (3) we revert to the term “member” throughout to denote a person with a common stock interest in the Co-op. With regard to the articles of incorporation, I recommend that we amend and restate them to eliminate errors/anachronisms and authorize the issuance of more than one class of shares. 

Rationale: 
Here is the general requirement for nonprofit bylaws in Idaho: 
30-30-206.  BYLAWS. (1) The board of directors or members of a corporation shall adopt the initial bylaws for the corporation.
(2)  The bylaws may contain any provision for regulating and managing the affairs of the corporation that is not inconsistent with law or the articles of incorporation.
(3)  The patrons of a cooperative corporation, by dealing with the corporation, acknowledge that the terms and provisions of the articles of incorporation and bylaws, as well as policies, rules and regulations, shall constitute and be a contract between the corporation and each patron, and both the corporation and the patrons are bound by such contract, as fully as though each patron had individually signed a separate instrument containing such terms and provisions.
Paragraph (3) describes the contractual role bylaws play in cooperatives.  This is a key reason that bylaws need to be accessible to members. One shouldn’t need to ask a lawyer what they mean. The current MFC bylaws are hard to read and harder to understand. We have spent a lot of time during my tenure on interpreting a handful of sections, and every month or so someone points out another issue with them. Now that we are considering raising additional capital, and approaching sources who are not familiar with co-ops, it is even more critical that our bylaws be straightforward, because reviewing (and asking questions about) bylaws is a standard aspect of a lender’s due diligence. “Lender” also means “member,” because we may be asking our members to provide financing. 

I like the Fresh Start template bylaws because they are readable, straightforward, and relatively brief, but get the job done.  Although bylaws may contain “any provision for regulating and managing the affairs of the corporation that is not inconsistent with law or the articles of incorporation,” “may” is not “shall”. Good bylaws set the ground rules for governing a corporation in compliance with law and the articles of incorporation. Governing. Not politicking. Not troubleshooting. Not justifying. Thus, not all the rules affecting members and the board have to be in the bylaws. Many of the details of implementation can and should go into policies. 
I’ve read a lot of bylaws that tell a story about a problem that arose (and more likely than not, blew over). Like “No two directors can reside in the same house.” The more complex and situation-specific an organization’s bylaws are, the more red flags will go up, at least to a skilled observer (such as a lender, potential board candidate or government agency). Conversely, the more generic the bylaws are, the more streamlined an outsider’s review will be. 
The Co-op’s bylaws exist in a deep context:

U.S. Constitution

Seven Co-operative Principles

Federal law

State constitution

State law

Local ordinances

MFC articles of incorporation

Co-op demographics 

Bylaws don’t need to recite or restate material from their context—a lot of meaning arises by implication. For example, the tax status of patronage dividends doesn’t need to be discussed in bylaws, because it’s implicit that the Co-op will comply with federal tax laws. On the other hand, if the Co-op wants to bind its directors and management to a standard that goes above and beyond applicable law, such as an equal rights policy that includes classes of individuals not currently protected under the Constitution, it may want to put that standard in the bylaws. 

When their context changes, the bylaws may (not must) need to change to stay compliant. For example, the current bylaws accurately restate a great deal of the Idaho nonprofit statute, but when that statute is next amended, the accuracy may diminish, and the bylaws might actually contravene the law.

However, the more generic, short, scalable, and simple the bylaws are, the less likely they’ll need amendments in future, since the Idaho nonprofit statute as amended will govern (and be implicit in the bylaws). 

In the pages that follow, I present an annotated copy of the current bylaws, with references in brackets to the Fresh Start sections that cover the same topic.  


BYLAWS


OF


MOSCOW FOOD CO-OP, INC.


Article I


Organization


Section 1.1 - Name and status. The name of the organization is Moscow Food Co-op, Inc. (referred to in these bylaws as "the Co-op"). The Co-op is a cooperative corporation under the laws of the State of Idaho. [FS 1.1][IDAHO NONPROFIT STATUTE DEFINES ‘COOPERATIVE CORPORATION’, IN ITS GENERAL PROVISIONS]

Section 1.2 - Purpose. As more fully stated in its articles of restatement and other governing documents, the purposes for which the Co-op is organized are to acquire and distribute food and related consumer goods and services for the primary and mutual benefit of its patrons as ultimate consumers. [THIS IS CONSTRAINING—WHAT IF THE CO-OP WANTS TO OPEN A CREDIT UNION, ETC.? A BREWERY? SUGGEST TRIMMING THIS SO IT IS NOT INCONSISTENT WITH THE PATRONAGE DIVIDEND QUALIFICATION.]

The Co-op shall be operated exclusively on a cooperative and nonprofit basis.[FS 1.2] 

Section 1.3 - Cooperative principles. The Co-op shall be operated in accordance with the cooperative principles adopted by the 1995 General Assembly of the International Co-operative Alliance, such principles being: (i) voluntary and open membership without arbitrary discrimination; (ii) democratic governance; (iii) economic participation by members; (iv) autonomy and independence of the Co-op; (v) providing education and training; (vi) cooperation with other cooperatives; and (vii) concern for community.[FS 1.2] PRINCIPLES DON’T NEED RESTATING IN BYLAWS; THEY ARE IMPLICIT—SEE OWNERSHIP AND PURPOSE IN  FS 1.2]

Section 1.4 - Nondiscrimination. The Co-op shall not arbitrarily [SUGGESTS IT CAN DISCRIMINATE FOR CAUSE] discriminate on the basis of race, nationality, religion, age, gender, sexual orientation, disability, political affiliation, or otherwise. [FS 2.2][KEEP ADD-IN OF GENDER, SEXUAL ORIENTATION, POLITICAL AFFILIATION, SINCE THIS GOES BEYOND LAW’S REQUIREMENTS.]

Article II


Ownership 

Section 2.1 –Eligibility code says Co-ops have members. Our members are our owners. We shall refer to them as owners here after. Ownership shall be voluntary and open to any person whose purpose is to use the services of the Co-op and is willing to accept the responsibilities of membership. In case of doubtful eligibility, an application for ownership shall be subject to approval by the Board at any time within six months after the date of application. [FS 2.1 and 2.2] [MEMBERS IS A BETTER WORD, SINCE IT TRACKS STATUTE AND CO-OP PRINCIPLES. WHEN WAS 2D SENTENCE EVER ENFORCED? SUGGESTS A LOOPHOLE FOR DISCRIMINATION.]

Section 2.2 - Admission.   Applicants will be admitted to ownership upon submitting required information and subscribing to purchase a share at a price and over a period of time determined by the Board of Directors. On or before admission to membership, each member shall be provided access to these bylaws, including the appended explanation of the patronage dividend consent provision. Each member who is an entity, including a household composed of more than one adult, shall designate an authorized representative, and may designate an alternate, as to all dealings with the Co-op. [FS 2.3] [PATRONAGE DIVIDEND WILL BE INCLUDED IN REVISION OF BYLAWS, SO IT’LL NO LONGER BE AN ‘APPENDED EXPLANATION.] 


Section 2.3 - Rights.   All owners shall be entitled to make purchases from the Co-op on terms generally available to owners and to participate in the governance of the Co-op as set forth in these bylaws. Persons who have subscribed but not fully paid for a share shall for all purposes be considered owners.[FS 2.4]

Section 2.4 - Responsibilities. Each owner shall keep reasonably current in payment of the share purchase requirement described in Section 2.2 above, and shall make purchases from the Co-op on at least an occasional basis.[FS 2.5] [TOO VAGUE AS WRITTEN TO BE ENFORCED; OMIT.]

Section 2.5 - Inactive status. An owner who becomes delinquent by three months in meeting the share purchase requirement, or who fails to make a purchase from the Co-op for a one-year period of time, shall be placed into inactive status. The participation rights of such owner shall then be suspended. An owner in inactive status may attain good standing upon full payment of all arrearages or reestablishment of a patronage relationship with the Co-op. References herein to the rights and entitlements of owners shall be understood to refer only to owners in good standing. [FS N/A] [THIS DOESN’T REFLECT PRACTICES. ARREARAGES AREN’T ASSESSED; JUST ANNUAL MEMBERSHIP WHEN IT IS SEEN TO BE EXPIRED BY FRONT END STAFF.]


Section 2.6 - Access to information. Owners shall be provided reasonably adequate and timely information as to the operational and financial affairs of the Co-op. An owner shall, upon request that is reasonable and made in good faith, be provided information concerning the operational and financial affairs of the Co-op that is necessitated by and directly related to a proper purpose and that describes with reasonable particularity the information sought, subject to such reasonable restrictions or conditions as is determined by the Board of Directors to be necessary to protect confidential or sensitive information. Any proper request necessitating information from the Co-op's records of owners shall be accommodated by means other than direct access to such records.[FS: N/A]. EXTREMELY VAGUE RE “REASONABLE” AND “GOOD FAITH.” KIND OF CIRCULAR. MEANING COULD BE DISPUTED. POTENTIAL BIG WASTE OF TIME AND RESOURCES. LET’S DEAL WITH THIS IN POLICY]


Section 2.7 - Settlement of disputes. In any dispute between the Co-op and any of its owners or former owners which cannot be resolved through infor​mal negotiation, it shall be the policy of the Co-op to prefer the use of mediation whereby an impartial mediator may facilitate negotiations between the parties and assist them in developing a mutually acceptable settlement. Neither party with a grievance against the other shall have recourse to litigation until the matter is submitted to mediation and attempted to be resolved in good faith.[FS: N/A]. [PUT INTO POLICY. HAS IT EVER BEEN USED, OTHER THAN ATTEMPT IN 2015?]

Section 2.8 - Nontransferability. Ownership rights and interests may not be transferred except that the Co-op will upon request following termination of ownership transfer the carrying value of such person's share credits, net of any authorized offsets, to the credit of another person designated by the requesting owner, provided that the transfer is gratuitous and that the person so designated is or becomes a owner of the Co-op. Any attempted transfer contrary to this section shall be wholly void and shall confer no rights on the intended transferee. [FS 2.7, 2.9] [THIS IS ILLEGAL AS WRITTEN.]

Section 2.9 - Withdrawal and expulsion. An owner may withdraw from ownership at any time upon notice to the Co-op. An owner may be expelled by the Board for cause after being provided at least fifteen days prior written notice of the charges and an opportunity to respond in person or in writing. Upon termination of ownership, all rights and interests in the Co-op shall cease except for rights to redemption of capital pursuant to Articles VII and VIII of these bylaws. [FS: 2.6 GIVES MORE CLARITY FOR MEANING OF CAUSE. FS 2.8 PREVENTS ESCHEAT AT THE END OF ONE’S OWNERSHIP. ALL OF THIS CONTENT IS PROVIDED IN THE NONPROFIT STATUTE, BUT HAVING IT IN THE BYLAWS CREATES A ‘RED FLAG.’ GET RID OF IT; DEAL WITH IT ON A CASE-BY-CASE BASIS.]

Article III


Meetings of Owners

Section 3.1 - Annual and special meetings. An annual meeting of owners shall be called by the Board after the close of each fiscal year. Special meetings of owners may be called by the Board, and shall be called by the President within thirty days after the receipt of petitions signed by ten percent of all owners, such petitions stating any proper business to be brought before the meeting. [FS 3.1, 3.2. REQUIRES LOWER PERCENTAGE TO CALL SPECIAL MEETINGS (5%) WHICH IS MORE PRACTICAL GIVEN OUR LARGE MEMBERSHIP, AND SHORTER TIMEFRAME (10 DAYS AFTER NOTICE)] 

Section 3.2 - Time and place. The date, time and place of all meetings of owners shall be determined by the Board or, in the event that the Board fails to so act, by the Secretary. Meetings shall be held at a place convenient to owners.[FS 3.1] 

Section 3.3 - Notice. Written notice of the time, place and purpose or purposes of a meeting of owners shall be provided to each owner not less than ten days, or twenty days if provided by means that are less speedy than first class mail, nor more than sixty days before the date of the meeting. Any action taken at a meeting of owners that was not described in the notice of the meeting shall be of an advisory and non-binding nature. [3.3—MORE FLEXIBLE. TRACKS RE ‘ADVISORY.’ THIS PROVISO RESTATES ID 30-30-505 ‘FAIR/REASONABLE NOTICE’ DEFINITION, BUT STATUTE ALSO ALLOWS NOTICE BY OTHER MEANS THAT ARE FAIR/REASONABLE UNDER THE CIRCUMSTANCES..]

Section 3.4 - Record dates. Unless otherwise determined by the Board, only persons who are owners at the close of business on the day immediately preceding the date of distribution of notices shall be entitled to notice of any meeting of owners and to vote at such meeting.[FS 3.4]  THIS IS THE SAME RECORD DATE PROVIDED IN I.C. 30-30-507]

Section 3.5 - Quorum. The presence in person or by mail ballot at the opening of the meeting of thirty owners or five percent of owners, whichever is less, shall be necessary and sufficient to constitute a quorum for the transaction of business at any meeting of owners.[FS 3.5.} WE NEED TO EVALUATE THESE NUMBERS BASED ON THE SIZE OF THE CO-OP AND THE NUMBER OF MEMBERS THAT ACTUALLY SHOW UP FOR THINGS, AND NEED TO DO A BETTER HEAD COUNT AT MEMBER MEETINGS TO ENSURE THAT THE QUORUM IS MET, OR ELSE WE OPEN OURSELVES TO A CHALLENGE THAT ACTION HAS BEEN TAKEN WITHOUT A QUORUM. I THINK 30 MEMBERS IS REASONABLE, AND 5% IS UNLIKELY, BUT A BETTER STANDARD THAN 10%.]

Section 3.6 - Voting. Unless otherwise required by these bylaws, each ship shall have one and only one vote on each matter submitted to a vote of owners irrespective of the number of shares held. Voting by proxy shall not be permitted. Unless otherwise required by law or by these bylaws, issues shall be decided by a simple majority of votes cast except where one or more choices are to be made from several alternatives, in which case the alternative(s) receiving the most votes shall be considered approved. Meetings of owner shall be conducted in accordance with generally accepted rules of parliamentary procedure. Records of membership shall be made accessible before and at meetings to resolve any questions about the propriety of notice and voting rights.[FS 3.4] [SUGGEST RETAINING ‘CHOICE AMONG ALTERNATIVES PROVISO’ HERE.] 

Section 3.7 - Balloting by mail. Owners may, as authorized by the Board, vote by mail ballots. Ballots, together with the exact text of an issue for decision shall be included in the notice of the meeting to which they relate. Casting of a ballot by mail shall be equivalent to presence in person at a meeting, and ballots shall be counted together with votes cast at the meeting, if any. In the case of balloting separate from a meeting, the balloting shall for all purposes be considered a meeting of owners.[FS 3.4] [CONFUSING—THIS SUGGESTS THAT THE ELECTION OF DIRECTORS IS A MEETING IN ITS OWN RIGHT, RATHER THAN A SEPARATE EVENT THAT PRECEDES THE ANNUAL MEETING.]

Section 3.8 - Issues submitted by owners. Notices of a meeting of owners shall include any proper issue submitted by petition signed by at least five percent of all members. Petitions must be received by the Co-op not less than seventy-five days before the date of the meeting at which they are to be presented to a vote of owners.[FS 3.2; 3.3][QUICKER NOTICE PROVISION IN FS. I.C. 30-30-502 SAYS ‘EXCEPT AS PROVIDED IN ARTICLES OR BYLAWS’ THE PERCENTAGE REQUIRED IS 10%. THE 75 DAY REQUIREMENT IN OUR BYLAWS EXCEEDS STATUTORY REQUIREMENTS.]

Article IV


Board of Directors


Section 4.1 - Powers and duties. Except as to matters reserved to owners by law or by these bylaws, all corporate powers shall be exercised by or under the authority of, and the business and affairs of the Co-op shall be managed under the direction and control of the Board of Directors (sometimes referred to in these bylaws as "the Board"). The duties of the Board shall include, but not be limited to, overseeing the operations and finances of the Co-op, establishing policies to govern operational decisions, engaging a manager and monitoring and evaluating her or his performance, and assuring that the purpose and mission of the Co-op are properly carried out. [FS 4.1; FS SAYS “MANAGEMENT” RATHER THAN “GM”, AND LEAVES DOOR OPEN FOR BOARD COMPENSATION.]

Section 4.2 - Number and qualifications. The Board shall consist of not less than five nor more than nine individuals. To be qualified as a director, a person shall be an owner of the Co-op or an authorized representative of an entity who is an owner, and shall not have any overriding conflict of interest with the Co-op. No employees may serve as directors. [FS 4.1][MAYBE WE SHOULD EXPAND TO 9 NOW, SO THERE WON’T NEED TO BE ANOTHER AMENDMENT LATER. REMOVE THE QUALIFICATION SENTENCE HERE. FS 4.8 COVERS CONFLICT OF INTEREST AND EMPLOYEE/DIRECTORS.]

Section 4.3 - Nominations, election and terms. Directors may be self nominated, or by a nominating committee, Directors shall be elected by owners at or in connection with the annual meeting Directors shall be elected for terms of three years. As needed Directors shall be elected for one- or two-year terms in order that approximately one-third of the terms will expire in each year. Otherwise agreed among the candidates, candidates receiving the highest number of votes shall be given the longest available terms. Terms of directors shall begin at the first meeting of the Board after the annual meeting, and shall end when their successors take office or when their offices are sooner terminated in accordance with these bylaws.[FS 4.2] [DO WE ALLOW SELF-NOMINATIONS; PUT ANOTHER WAY, ONCE AN APPLICANT IS VETTED BY THE ELECTIONS COMMITTEE, HAVE THEY BEEN ‘NOMINATED’ BY THE COMMITTEE? ALSO, WE DON’T HAVE A NOMINATING COMMITTEE, JUST AN ELECTIONS COMMITTEE, RIGHT?]

Section 4.4 - Compensation. Directors and officers shall not be compensated for their services as directors. Directors and officers may be reimbursed for reasonable expenses incurred in connection with the performance of authorized business of the Co-op.[FS 4.1 LEAVES DOOR OPEN.] 

Section 4.5 - Standards of conduct. Directors and officers with any discretionary authority shall be responsible at all times for discharging their duties in good faith, with the care an ordinarily prudent person in a like position would exercise under similar circumstances, and in a manner they reasonably believe to be in the best interests of the Co-op. [FS 4.10] [THIS STANDARD IS IMPLICIT BECAUSE IT TRACKS THE LAW IN THIS AREA.]

Section 4.6 - Conflicts of interest. Directors and owners of a committee exercising any authority of the Board shall be under an affirmative duty to disclose their actual or potential conflicts of interest, either direct or indirect, in any matter under consideration by the Board or by such committee, and such interest shall be made a matter of record in the minutes of the meeting. A director or member of a committee having such an interest shall be permitted to make a statement with regard to the matter but shall not be permitted to participate in the discussion or decision of the matter. A transaction involving a conflict of interest may be approved only by the Board and only if the material facts of the transaction and the interest therein is disclosed to or known by the Board and if it is approved by a majority of all directors not having an interest in the transaction. [FS 4.8] [FS DOES NOT EXTEND CONFLICT POLICY TO COMMITTEES, BUT THIS SUBJECT IS PART OF THE GENERAL REMIT OF 4.1)]. 

Section 4.7 ‑ Committees. The Board may appoint special or standing committees to advise the Board or to exercise such authority as the Board shall designate. Such committees shall include at least one director. The appointment of any committee shall not relieve the Board of its responsibilities in the oversight of the Co‑op.[FS 4.1] [STATE LAW REQUIRES 2 DIRECTORS PER COMMITTEE.]

Section 4.8 - Termination. The term of office of a director may be terminated prior to its expiration in any of the following ways: (i) voluntarily by a director upon notice to the President; (ii) automatically upon termination of membership in the Co-op; (iii) without cause by action at a meeting of members, provided that such proposed action is stated in the notice of the meeting.   A director who is absent from three consecutive Board meetings or four meetings [in any one-year period shall, unless excused by the Board for good cause, be presumed to have resigned. [FS 4.4] [FS MUCH SIMPLER, HAS SUPERMAJORITY REQUIREMENT; COVERS ONLY REMOVAL, NOT VOLUNTARY TERMINATION. ATTENDANCE REQUIREMENT SHOULD GO INTO POLICY. DOES ABSENCE FROM COMMITTEE MEETINGS, ANNUAL MEETINGS ALSO COUNT, OR JUST THE MONTHLY ONES CLARIFY THIS. HAS THERE EVER BEEN A REMOVAL WITHOUT CAUSE AT A MEETING OF OWNERS? NEVER HAVE SEEN THIS BEFORE, AND WHEN COMBINED WITH THE SHORTER TERMS OF APPOINTEES, HAS THE POTENTIAL TO DESTABILIZE BOARD. WHY ARE THE BYLAWS SO CONCERNED WITH HAVING THE BOARD TERMINATE A COOP MEMBER, AND VICE VERSA? RED FLAG SECTION. ID CODE SPECIFIES A VOTING PROCEDURE FOR REMOVAL BY MEMBERS, AND REQUIRES A VOTE OF THE BOARD IF A DIRECTOR IS TO BE TERMINATED FOR MISSING MEETINGS. THIS IS DEFINITELY ONE WHERE WE SHOULD JUST LET THE STATUTE CONTROL. ]

Section 4.9 - Vacancies. Any vacancy among directors occurring between annual meetings may be filled by the Board until the next election of directors by members.[4.3][FS ALLOWS SERVICE UNTIL END OF THE TERM OF THE REPLACED DIRECTOR. MAYBE THIS SHOULD BE ALLOWED.] 

Article V


Meetings of the Board


Section 5.1 - Meetings. The Board of Directors may fix the times and places of regular meetings of the Board. Special meetings may be called by the President and shall be called by the Secretary upon request of any three directors. Meetings of the Board shall be held no less frequently than once in each calendar quarter. [FS 4.5] SHOULD SPECIAL MEETINGS BY PETITION OF MEMBERS ALSO BE IN THIS SECTION?] 

Section 5.2 - Notice. Meetings called by resolution of the Board shall require no notice, it being the responsibility of absent directors to inquire as to the time of further scheduled meetings. Special meetings shall require written or oral notice to all directors. Written notice shall be provided at least five days before the date of the meeting, and oral notices shall be given in person at least twenty-four hours before the time of the meeting. [FS 4.5][FS PROVIDES FOR 10-DAY NOTICE IN WRITING. THE ORAL 24-HOUR PROVISION PROBABLY PREDATES ELECTRONIC COMMUNICATION, AND ‘IN PERSON’ SUGGESTS PHONE IS NOT SUFFICIENT; HARD STANDARD TO MEET. THE NO-NOTICE PROVISO SOUNDS PUNITIVE AND IS ANOTHER RED FLAG.]ALSO, IT’S CONFUSING; DOES ‘BY RESOLUTION’ MEAN A RESOLUTION LIKE THAT SETTING THE 2ND TUESDAY FOR BOARD MEETINGS, OR DOES IT REFER TO AN EXTRAORDINARY MEETING? I.C. 30-30-614 SAYS NO NOTICE NEEDED FOR REGULAR MEETINGS UNLESS BYLAWS ETC. PROVIDE OTHERWISE; SPECIAL MEETINGS REQUIRE 2-DAY NOTICE. WE’RE OUT OF COMPLIANCE HERE.] 

Section 5.3 - Waiver of notice. Any notice of a meeting required under these bylaws may be waived in writing at any time before or after the meeting for which notice is required. A person who attends a meeting other than for the sole purpose of objecting to the adequacy of the notice shall be deemed to have waived any objection to the notice.[FS 4.5] [STATUTE ONLY DISCUSSES WAIVER OF NOTICE BY DIRECTORS RE DIRECTORS’ MEETINGS—THIS REFERS TO A ‘PERSON.’ .]

Section 5.4 - Quorum and voting. The presence in person of a majority of directors shall be necessary and sufficient to constitute a quorum for the transaction of business at any meeting of the Board. When a quorum is present, an action approved by a majority of directors present shall be the action of the Board. To change or amend bylaws and policies a majority plus one is required. [FS 4.7] [CONFUSING INTERNAL INCONSISTENCY THOUGH THIS CAN BE READ CONSISTENTLY WITH 10.3 TO MEAN THAT ANY PROPOSED AMENDMENT MUST BE PASSED BY BOARD BEFORE SUBMISSION TO MEMBERS. ]

Section 5.5 - Meetings by telecommunications device. A meeting of the Board may be conducted by means of a telephone conference or other communications device whereby all persons participating can hear each other at the same time. Participation by such means shall constitute presence in person at such a meeting. A meeting shall not be conducted by such means for the purpose of excluding members. [FS: N/A] [TRACKS STATUTE. DOES NOT NEED TO BE IN BYLAWS AT ALL, ALTHOUGH IF IT WEREN’T ALLOWED, THE BYLAWS WOULD HAVE TO SAY SO.]

Section 5.6 - Action without a meeting. Any action required or permitted to be taken at a meeting of the Board may be taken without a meeting provided that a written consent to the action is signed by all directors (except no more than one director who is not then available) and filed with the minutes of meetings.[FS 4.6][STATUTE DOES NOT ALLOW CONSENT WITHOUT ALL DIRECTORS PARTICIPATING.] 


Section 5.7 - Open meetings. Meetings of the Board and all its committees shall be open to owners, except that sessions of a meeting may be closed as to matters of a confidential or sensitive nature.[FS 4.5][FS HAS CLEARER STANDARD FOR CONF/SENSITIVE MATTER. IDAHO NONPROFIT LAW DOESN’T HAVE OPEN MEETING REQUIREMENT, SO THIS BELONGS IN BYLAWS.]

Article VI


Officers


Section 6.1 - Designation and qualifications. The principal officers of the Co-op shall consist of President, Secretary and Treasurer. The Board may designate other officers or assistant officers.[FS 4.9}[FS ALLOWS FLEXIBILITY AND REQUIRES COMPLIANCE WITH STATE LAW.]

Section 6.2 - Election, terms and removal. Officers shall be elected by the Board at its first meeting following the election of board members. Officers shall serve for terms of one year or until election of their successors. Officers may be removed and replaced by the Board at any time whenever, in its opinion, the best interests of the Co-op would thereby be served.[FS 4.9] [HAS THE LAST SENTENCE EVER BEEN USED?? RED FLAG.]

Section 6.3 - Duties. Officers shall have the following duties and such additional duties as are determined by the Board:


(a)   The President shall be responsible for coordinating the activities of the Board, presiding at meetings of the Board and of members, and maintaining effective communication with the general manager, and shall present a report on the operations of the Co-op at the annual meeting of members.


(b) The Secretary shall be responsible for recording and keeping minutes of meetings of the Board and of members, overseeing the issuance of notices required under these bylaws, and authenticating records of the Co-op.
(c) The Treasurer shall be responsible for overseeing the maintenance of financial records, issuance of financial reports, and the filing of all required reports and returns, and shall present a report on the financial condition of the Co-op at the annual meeting of members. The treasurer shall act as the president in her or his absence.

Unless the Board determines otherwise, the President shall have authority to execute on behalf of the Co-op, and the Secretary to attest to, documents evidencing transactions authorized by the Board.

[FS 4.9] 
[AT PRESENT BOARD ALSO HAS A VP; OK PER 6.1].

[STATE LAW REQUIRES THE SECRETARY TO BE IN CHARGE OF THE MINUTES—SHOULD BE ACCOUNTABLE FOR OVERSIGHT OF THE BOARD ADMIN’S WORK IN THIS REGARD.]


Article VII


Capital Shares


Section 7.1 - Issuance and terms. To evidence capital funds provided by members, the Co-op shall issue shares. Shares may be issued only to persons eligible for and admitted to membership in the Co-op. Shares shall be considered issued upon full payment of their issuing price, and they need not be evidenced by certificates. Capital funds contributed by members prior to the Co-op being authorized to issue stock shall be credited as payments toward the purchase of one or more shares. Shares shall be entitled to no dividend or other monetary return on contributed capital and may not be used to secure loans or other obligations of members. Shares shall be redeemed only upon liquidation of the Co-op. Shares shall be subject to assessment for the reasonable capital needs of the Co-op, as determined by the Board.[FS 2.3, 5.1] [THIS DOESN’T ALLOW FOR PREFERRED SHARES, SINCE THOSE ARE ENTITLED TO A DIVIDEND. LIKEWISE, I.C. 30-30-905 (2) SAYS 

“The operations of a corporation that is a cooperative corporation shall be so conducted that all members will, through their membership, furnish capital for the corporation as provided in the corporation's bylaws. No interest or dividends shall be paid or payable by the corporation on any capital furnished by its members.”
AS ISSUANCE REFERRED TO HERE HAS BEEN DONE, THIS SHOULD BE REMOVED OR STATED IN PAST TENSE, AS THIS REFERS TO PRE-INCORPORATION DUTIES. ALSO, IT IMPLIES THAT A MEMBER CAN BUY MORE THAN ONE COMMON (VOTING) SHARE, WHICH CONTRAVENES CO-OP PRINCIPLES.]

Article VIII


Patronage Dividends


Section 8.1 - Distribution obligation. The realized net earnings of the Co-op attributable to the patronage of owners shall be allocated and distributed among owners as patronage dividends in proportion to their patronage and in such a manner and at such a time as to constitute patronage dividends within the meaning of federal income tax law. To the extent permitted under federal income tax law all of the operations of the Co-op shall be netted into a single allocation unit.[5.1] [LAST SENTENCE NOT NEEDED HERE] 

Section 8.2 - Reductions. Any distributable net earnings of such a nominal amount as not to justify the expenses of distribution may, as determined by the Board, be excluded from distribu​tion. Net earnings may be reduced by such reasonable reserves for necessary business purposes as is determined by the Board. A patronage dividend to which owners are entitled may be waived in whole or in part by vote of owners. [5.1.] [HAS DIVIDEND WAIVER EVER BEEN PUT TO AN OWNER VOTE? THE FIRST 2 SENTENCES ARE ACCOUNTING STUFF THAT DOESN’T NEED TO BE IN BYLAWS.]

Section 8.3 - Consent of owners. By obtaining or retaining ownership in the Co-op, each owner shall thereby consent to take into account, in the manner and to the extent required by Section 1385 of the Internal Revenue Code, the stated dollar amount of any qualified written notice of allocation in the taxable year in which such notice is received.[F.S.5.2][THIS IS A SUFFICIENT DISCUSSION OF PATRONAGE DIVIDENDS; THE NEXT 2 SECTIONS ARE RESTATEMENTS OF THE LAW AND NOT NEEDED HERE.]

Section 8.4 - Deferred amounts. Payment of a portion of patronage dividends, not to exceed eighty percent of the allocation may be deferred for the reasonable capital needs of the Co-op, as determined by the Board. Such amounts shall be credited to revolving capital accounts in the names of recipient owners and shall accrue no dividend or other monetary return on capital. Deferred amounts may be redeemed when determined by the Board to be no longer needed for capital purposes. At that time they shall be redeemed in the order of the oldest outstanding amounts and on a pro rata basis among such amounts, except that redemptions shall be payable only to owners who are then in good standing or become so within a six-month period of time. Deferred amounts may also be redeemed under compelling circumstances as determined by the Board. They shall be subject to being offset by amounts otherwise due and payable to the Co-op and by assessments resulting from tax audit adjustments. [F.S. 5.1][TRACKS STATUTE; NOT NEEDED HERE.] 

Section 8.5 - Net losses. The distribution obligation referred to in Sec. 8.1 above shall commence at the beginning of the fiscal year following the elimination of all accumulated deficits. Thereafter, in the event the Co-op shall incur a net operating loss in any fiscal year, the portion of such loss attributable to the patronage of owners shall be carried forward to offset income of the same character in subsequent years, and any remaining loss shall be carried back and forward to offset income of the same character in prior and subsequent years as required or permitted under federal income tax law.[5.1. TOO COMPLEX FOR BYLAWS.] 

Article IX


Fiscal and Miscellaneous Matters


Section 9.1 - Fiscal year. The fiscal year of the Co-op shall coincide with the calendar year.[4.1. IS THIS STILL TRUE? ANNUAL MEETING IS WAY OFF 1-1.]

Section 9.2 ‑ Indemnification. The Co-op shall indemnify its directors, officers, employees, or agents as required under Idaho law, and may indemnify such persons as permitted under Idaho law. Indemnification payments shall be made on a priority basis but only in such increments and at such times as will not jeopardize the ability of the Co-op to pay its other obligations as they become due. Any indemnification payments or advances shall be reported to owners not latter than the next-scheduled meeting of owners. [FS 4.10] [2ND SENTENCE AS WRITTEN MAY CONFLICT WITH THE STATE’S MANDATED AND PERMITTED INDEMNIFICATION, AS WELL AS WITH THE ERRORS AND OMISSIONS POLICY IN EFFECT AT A GIVEN TIME.] 

Section 9.3 - Communication by electronic means. Unless otherwise required by law or by these bylaws, any notice, consent, petition, or other oral or written communication required or permitted by these bylaws may be delivered by electronic means, provided that, in the case where such communication expressly or impliedly requires the signature of the person submitting the communication, means are in place to reasonably assure the authenticity of the signature.[FS: N/A][NOT NEEDED; COVERED BY STATUTE.]

Article X


Interpretation and Amendment of Bylaws


Section 10.1 - Interpretation. The Board of Directors shall have the power to interpret these bylaws, apply them to particular circumstances, and adopt policies in furtherance of them, provided that all such actions are reasonable and consistent with these bylaws.[FS 4.1] [THIS IS CIRCULAR. DOESN’T IT MEAN THAT ALL ACTIONS SHOULD BE REASONABLE AND CONSISTENT WITH THE ARTICLES OF INCORPORATION AND GOVERNING LAW?]

Section 10.2 - Severability. In the event that any provision of these bylaws is determined to be invalid or unenforceable under any statute or rule of law, then such provision shall be deemed inoperative to such extent and shall be deemed modified to conform with such statute or rule of law without affecting the validity or enforceability of any other provision of these bylaws.[FS: N/A] [LET’S KEEP THIS! TAIL-SAVING PROVISION.] 

Section 10.3 - Amendment. These bylaws may be amended or repealed only at a meeting of members or via absentee ballot, provided that the proposed amendments are stated or fully described in the notice of the meeting at which the amendments are to be adopted. The Board may make temporary amendments that must be submitted to the next-scheduled meeting of members.[FS 7.1 DOESN’T ALLOW ‘TEMPORARY’ AMENDMENTS, BUT ALLOWS VOTE ON AN AMENDMENT AT THE BOARD’S DISCRETION, WITHOUT WAITING TILL THE NEXT “SCHEDULED” MEETING (UNCLEAR IF THIS IS ANNUAL MEETING.) ASSUME “ABSENTEE BALLOT” MEANS MAIL BALLOT PER SECTION 3.7.; ABSENTEE BALLOT ISN’T DEFINED ANYWHERE, AND IN THE ‘REAL’ WORLD, THE LAWS FOR THEIR USE VARY WIDELY.] 
Appendix:


EXPLANATION OF PATRONAGE


DIVIDEND CONSENT PROVISION


The Internal Revenue Code generally requires each person receiving a patronage dividend to include the amount of such distribution in his or her gross income in the taxable year in which it is received. Under bylaw section 8.3, mere acceptance or retention of ownership in the Co-op constitutes consent to such inclu​sion in taxable income, including the portion of the patronage dividends that is deferred by the Co-op for its capital needs.


The Co-op has been advised by legal counsel, however, that the general rule for inclusion in income of patronage dividends is subject to an exception that is applicable to consumer owners of the Co-op. Under that exception, a patronage dividend is not required to be included in gross income if the owner's purchases from the Co-op related to "personal, living or family items." The patronage dividend would thus be taxable to a consumer owner only if the purchases of such owner related to the operation of a trade or business or other income-producing activities.

[THIS IS CORRECT, BUT NOT NEEDED IN THE BYLAWS. WE COULD, BUT DON’T REALLY NEED TO, ADD REFERENCE TO “PERSONAL, LIVING, OR FAMILY ITEMS TO BODY OF BYLAWS]

Ratified by Board of Directors, Moscow Food Co-op March 9, 2010

� In turn, the following must be consistent and compliant with our bylaws:





Board policies


Internal store policy








